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Federal health care program to rein-
state the individual or entity if such
program has imposed an exclusion
under its own authority.

(e) If an action which results in the
retroactive reinstatement of an indi-
vidual or entity is subsequently over-
turned, the OIG may reimpose the ex-
clusion for the initial period of time,
less the period of time that was served
prior to the reinstatement of the indi-
vidual or entity.

[67 FR 3330, Jan. 29, 1992, as amended at 64
FR 39428, July 22, 1999; 67 FR 11935, Mar. 18,
2002]
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1396a(39), 1396b(a)(6), 1396b(b)(3), 1396b(i)(2)
and 1396b(q).

SOURCE: 57 FR 3343, Jan. 29, 1992, unless
otherwise noted.

§1002.3

Subpart A—General Provisions

§1002.1 Scope and purpose.

The regulations in this part specify
certain bases upon which individuals
and entities may, or in some cases
must, be excluded from participation
in the Medicaid program. These regula-
tions specifically address the authority
of State agencies to exclude on their
own initiative, regardless of whether
the OIG has excluded an individual or
entity under part 1001 of this chapter.
These regulations also delineate the
States’ obligation to inform the OIG of
certain Medicaid-related convictions.

§1002.2 General authority.

(a) In addition to any other authority
it may have, a State may exclude an
individual or entity from participation
in the Medicaid program for any reason
for which the Secretary could exclude
that individual or entity from partici-
pation in the Medicare, Medicaid and
other Federal health care programs
under sections 1128, 1128A or 1866(b)(2)
of the Social Security Act.

(b) Nothing contained in this part
should be construed to limit a State’s
own authority to exclude an individual
or entity from Medicaid for any reason
or period authorized by State law.

[67 FR 3343, Jan. 29, 1992, as amended at 64
FR 39428, July 22, 1999]

§1002.3 Disclosure by providers and
State Medicaid agencies.

(a) Information that must be disclosed.
Before the Medicaid agency enters into
or renews a provider agreement, or at
any time upon written request by the
Medicaid agency, the provider must
disclose to the Medicaid agency the
identity of any person described in
§1001.1001(a)(1) of this chapter.

(b) Notification to Inspector General. (1)
The Medicaid agency must notify the
Inspector General of any disclosures
made under paragraph (a) of this sec-
tion within 20 working days from the
date it receives the information.

(2) The agency must promptly notify
the Inspector General of any action it
takes on the provider’s application for
participation in the program.
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§1002.100

(3) The agency must also promptly
notify the Inspector General of any ac-
tion it takes to limit the ability of an
individual or entity to participate in
its program, regardless of what such an
action is called. This includes, but is
not limited to, suspension actions, set-
tlement agreements and situations
where an individual or entity volun-
tarily withdraws from the program to
avoid a formal sanction.

(c) Denial or termination of provider
participation. (1) The Medicaid agency
may refuse to enter into or renew an
agreement with a provider if any per-
son who has ownership or control inter-
est in the provider, or who is an agent
or managing employee of the provider,
has been convicted of a criminal of-
fense related to that person’s involve-
ment in any program established under
Medicare, Medicaid or the title XX
Services program.

(2) The Medicaid agency may refuse
to enter into, or terminate, a provider
agreement if it determines that the
provider did not fully and accurately
make any disclosure required under
paragraph (a) of this section.

[67 FR 3343, Jan. 29, 1992, as amended at 63
FR 46691, Sept. 2, 1998]

§1002.100 State plan requirement.

The plan must provide that the re-
quirements of this subpart are met.
However, the provisions of these regu-
lations are minimum requirements.
The agency may impose broader sanc-
tions if it has the authority to do so
under State law.

Subpart B—Mandatory Exclusion

§1002.203 Mandatory exclusion.

(a) The State agency, in order to re-
ceive Federal financial participation
(FFP), must provide that it will ex-
clude from participation any HMO, or
entity furnishing services under a
waiver approved under section
1915(b)(1) of the Act, if such organiza-
tion or entity—

(1) Could be excluded under §1001.1001
or §1001.1051 of this chapter, or

(2) Has, directly or indirectly, a sub-
stantial contractual relationship with
an individual or entity that could be

42 CFR Ch. V (10-1-02 Edition)

excluded under §1001.1001 or §1001.1051
of this chapter.

(b) As used in this section, the term—

Ezxclude includes the refusal to enter
into or renew a participation agree-
ment or the termination of such an
agreement.

Substantial contractual relationship is
one in which the sanctioned individual
described in §1001.1001 of this chapter
has direct or indirect business trans-
actions with the organization or entity
that, in any fiscal year, amount to
more than $25,000 or 5 percent of the or-
ganization’s or entity’s total operating
expenses, whichever is less. Business
transactions include, but are not lim-
ited to, contracts, agreements, pur-
chase orders, or leases to obtain serv-
ices, supplies, equipment, space or sal-
aried employment.

[67 FR 3343, Jan. 29, 1992, as amended at 63
FR 46691, Sept. 2, 1998]

Subpart C—Permissive Exclusions

§1002.210 Permissive exclusions; gen-
eral authority.

The State agency must have adminis-
trative procedures in place that enable
it to exclude an individual or entity for
any reason for which the Secretary
could exclude such individual or entity
under parts 1001 or 1003 of this chapter.
The period of such exclusion is at the
discretion of the State agency.

§1002.211 Effect of exclusion.

(a) Denial of payment. Except as pro-
vided for in §1001.1901(c)(3), (c)(4) and
(c)(5)(i) of this chapter, no payment
may be made by the State agency for
any item or service furnished on or
after the effective date specified in the
notice by an excluded individual or en-
tity, or at the medical direction or on
the prescription of a physician who is
excluded when a person furnishing such
item or service knew, or had reason to
know, of the exclusion.

(b) Denial of FFP. FFP is not avail-
able where the State agency is required
to deny payment under paragraph (a)
of this section. FFP will be reinstated
at such time as the excluded individual
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or entity is reinstated in the Medicaid
program.

[67 FR 3343, Jan. 29, 1992, as amended at 63
FR 46691, Sept. 2, 1998]

§1002.212 State agency notifications.

When the State agency initiates an
exclusion under §1002.210, it must pro-
vide to the individual or entity subject
to the exclusion notification consistent
with that required in subpart E of part
1001 of this chapter, and must notify
other State agencies, the State med-
ical licensing board (where applicable),
the public, beneficiaries, and others as
provided in §§1001.2005 and 1001.2006 of
this chapter.

§1002.213 Appeals of exclusions.

Before imposing an exclusion under
§1002.210, the State agency must give
the individual or entity the oppor-
tunity to submit documents and writ-
ten argument against the exclusion.
The individual or entity must also be
given any additional appeals rights
that would otherwise be available
under procedures established by the
State.

§1002.214 Basis for reinstatement
after State agency-initiated exclu-
sion.

(a) The provisions of this section and
§1002.215 apply to the reinstatement in
the Medicaid program of all individuals
or entities excluded in accordance with
§1002.210, if a State affords reinstate-
ment opportunity to those excluded
parties.

(b) An individual or entity who has
been excluded from Medicaid may be
reinstated only by the Medicaid agency
that imposed the exclusion.

(¢c) An individual or entity may sub-
mit to the State agency a request for
reinstatement at any time after the
date specified in the notice of exclu-
sion.

§1002.215 Action on request for rein-
statement.

(a) The State agency may grant rein-
statement only if it is reasonably cer-
tain that the types of actions that
formed the basis for the original exclu-
sion have not recurred and will not
recur. In making this determination,

§1002.230

the agency will consider, in addition to
any factors set forth in State law—

(1) The conduct of the individual or
entity occurring prior to the date of
the notice of exclusion, if not known to
the agency at the time of the exclu-
sion;

(2) The conduct of the individual or
entity after the date of the notice of
exclusion; and

(3) Whether all fines, and all debts
due and owing (including overpay-
ments) to any Federal, State or local
government that relate to Medicare or
any of the State health care programs,
have been paid, or satisfactory ar-
rangements have been made, that ful-
fill these obligations.

(b) Notice of action on request for re-
instatement. (1) If the State agency ap-
proves the request for reinstatement, it
must give written notice to the ex-
cluded party, and to all others who
were informed of the exclusion in ac-
cordance with §1002.212, specifying the
date on which Medicaid program par-
ticipation may resume.

(2) If the State agency does not ap-
prove the request for reinstatement, it
will notify the excluded party of its de-
cision. Any appeal of a denial of rein-
statement will be in accordance with
State procedures and need not be sub-
ject to administrative or judicial re-
view, unless required by State law.

Subpart D—Notification to OIG of
State or Local Convictions of
Crimes Against Medicaid

§1002.230 Notification of State or local
convictions of crimes against Med-
icaid.

(a) The State agency must notify the
OIG whenever a State or local court
has convicted an individual who is re-
ceiving reimbursement under Medicaid
of a criminal offense related to partici-
pation in the delivery of health care
items or services under the Medicaid
program, except where the State Med-
icaid Fraud Control Unit (MFCU) has
so notified the OIG.

(b) If the State agency was involved
in the investigation or prosecution of
the case, it must send notice within 15
days after the conviction.

1147



Pt. 1003

(c) If the State agency was not so in-
volved, it must give notice within 15
days after it learns of the conviction.

PART 1003—CIVIL MONEY PEN-
ALTIES, ASSESSMENTS AND EX-
CLUSIONS

Sec.

1003.100 Basis and purpose.

1003.101 Definitions.

1003.102 Basis for civil money penalties and
assessments.

1003.103 Amount of penalty.

1003.104 Amount of assessment.

1003.1056 Exclusion from participation in
Medicare, Medicaid and all Federal
health care programs.

1003.106 Determinations regarding the
amount of the penalty and assessment.
1003.107 Determinations regarding exclu-

sion.

1003.108 Penalty, assessment, and exclusion
not exclusive.

1003.109 Notice of proposed determination.

1003.110 Failure to request a hearing.

1003.114 Collateral estoppel.

1003.126 Settlement.

1003.127 Judicial review.

1003.128 Collection of penalty and assess-
ment.

1003.129 Notice to other agencies.

1003.132 Limitations.

1003.133 Statistical sampling.

1003.134 Effect of exclusion.

1003.135 Reinstatement.

AUTHORITY: 42 U.S.C. 1302, 1320-7, 1320a-7a,
1320b-10, 1395u(j), 139%5u(k), 1395cc(j),
1395dd(d)(1), 1395mm, 1395nn(g), 13956ss(d),
1396b(m), 11131(c) and 11137(b)(2).

SOURCE: 51 FR 34777, Sept. 30, 1986, unless
otherwise noted.

§1003.100 Basis and purpose.

(a) Basis. This part implements sec-
tions 1128(c), 1128A, 1140, 1876(i)(6),
1877(g), 1882(d) and 1903(m)(5) of the So-
cial Security Act, and sections 421(c)
and 427(b)(2) of Pub. L. 99-660 (42 U.S.C.
1320a-7, 1320a-7a, 1320a-7(c), 1320b(10),
1395mm, 1395ss(d), 1396b(m), 11131(c) and
11137(b)(2)).

(b) Purpose. This part—

(1) Provides for the imposition of
civil money penalties and, as applica-
ble, assessments against persons who—

(i) Have knowingly submitted certain
prohibited claims under Federal health
care programs;

(ii) Seek payment in violation of the
terms of an agreement or a limitation
on charges or payments under the

42 CFR Ch. V (10-1-02 Edition)

Medicare program, or a requirement
not to charge in excess of the amount
permitted under the Medicaid program;

(iii) Give false or misleading informa-
tion that might affect the decision to
discharge a Medicare patient from the
hospital;

(iv)(A) Fail to report information
concerning medical malpractice pay-
ments or who improperly disclose, use
or permit access to information re-
ported under part B of title IV of Pub-
lic Law 99-660, and regulations speci-
fied in 45 CFR part 60, or

(B) Are health plans and fail to re-
port information concerning sanctions
or other adverse actions imposed on
providers as required to be reported to
the Healthcare Integrity and Protec-
tion Data Bank (HIPDB) in accordance
with section 1128E of the Act;

(v) Misuse certain Departmental and
Medicare and Medicaid program words,
letters symbols or emblems;

(vi) Violate a requirement of section
1867 of the Act or §489.24 of this title;

(vii) Substantially fail to provide an
enrollee with required medically nec-
essary items and services; engage in
certain marketing, enrollment, report-
ing, claims payment, employment or
contracting abuses; or do not meet the
requirements for physician incentive
plans for Medicare specified in
§§417.479(d) through (f) of this title;

(viii) Present or cause to be pre-
sented a bill or claim for designated
health services (as defined in §411.351 of
this title) that they know, or should
know, were furnished in accordance
with a referral prohibited under
§411.353 of this title;

(ix) Have collected amounts that
they know or should know were billed
in violation of §411.353 of this title and
have not refunded the amounts col-
lected on a timely basis;

(x) Are physicians or entities that
enter into an arrangement or scheme
that they know or should know has as
a principal purpose the assuring of re-
ferrals by the physician to a particular
entity which, if made directly, would
violate the provisions of §411.353 of this
title;

(xi) Are excluded, and who retain an
ownership or control interest of five
percent or more in an entity partici-
pating in Medicare or a State health
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